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'Bullying' Philadelphia Immigration Judge Absent, Replaced

The Philadelphia Inquirer
June 2, 2006

By: Gaiutra Bahadur
A Philadelphia immigration judge, recently rebuked by a federal appeals panel for "bullying" and "bias-laden" courtroom conduct it said warranted further review, has been replaced in his chambers following an unexplained two-week absence.

The Executive Office for Immigration Review (EOIR), which manages the nation's immigration courts, this week dispatched a pinch-hitter from Arlington, Va., to fill in for Judge Donald V. Ferlise.

The administrator for the Philadelphia region's immigration court, Elliott Edwards, said Ferlise's absence was not due to illness. The arrangement would continue for an indefinite period, Edwards said.

Ferlise, 62, a former prosecuting attorney for U.S. immigration authorities, has been the subject of mounting criticism and calls for reprimand.

City Council overwhelmingly passed a resolution on May 5 calling for his removal from the bench after the U.S. Court of Appeals for the Third Circuit ruled that Ferlise failed to give two asylum-seekers fair and impartial hearings.

The Third Circuit court, which rarely singles out judges by name in its rulings, was scathing in its assessment of Ferlise. It referred to a pattern of "belligerent questioning and a failure to consider relevant evidence," "brow-beating," and "nitpicking" by Ferlise.

In the last two years, the court has granted new hearings to immigrants in at least five asylum petitions denied by the judge.

Calls to Ferlise at home and at his office were not returned.

Ralph Conte, a Washington lawyer, said he was defending Ferlise but declined to say why he had been retained. Conte referred questions to the Justice Department, which oversees the EOIR. A spokesman there declined to comment on what he termed a "personnel action."

There are indications, however, that the Justice Department's Office of Professional Responsibility may be investigating Ferlise.

The Third Circuit court summoned a deputy assistant U.S. attorney general, Jonathan Cohn, to its Jan. 9 hearing of appeals by a Pakistani journalist and a nephew of an ousted Gambian president. Both had been denied asylum by Ferlise.

On the same day, U.S. Attorney General Alberto Gonzales announced a review of immigration judges across the country following allegations of widespread incompetence and bias in their ranks.

In a tape of the proceedings obtained by The Inquirer, the federal judges expressed alarm at Ferlise's treatment of asylum-seekers in cases dating to 1999. They questioned Cohn about the process for reviewing and rebuking immigration judges.

Cohn replied that Gonzales was aware of concerns about Ferlise, and said privacy issues prevented him from commenting further. But, he added, "whenever there is a judicial finding of misconduct, there's automatically an inquiry by the Office of Professional Responsibility."

Four opinions that chastise Ferlise, dating to June 2005, amount to judicial findings of misconduct.

It is rare for an immigration judge to be removed from the bench. In the last decade, only four of more than 200 immigration judges nationwide have been terminated. The process, Cohn told the Third Circuit court, is lengthy and hobbled by administrative and union issues. While judges are being investigated, typically they continue to hear cases, he said.

Senior District Judge Dickinson R. Debevoise, a member of the panel, challenged Cohn on the effectiveness of the process for reprimanding and removing judges. He recalled presiding over a 2004 appeal of a Ferlise decision.

"Now, a year later, same judge, same problem," Debevoise said. "Poor people seeking asylum are suffering through this process."

Debevoise also suggested that problems with the immigration courts run deeper than an individual judge.

In June 2003, Judge Thomas M. Ragno of Boston addressed a Ugandan asylum-seeker named Jane with "Me Tarzan, you Jane." Ragno was restored to the bench last year after being put on paid leave in August 2003.

In their conversation with Cohn, members of the Third Circuit court also noted widely divergent track records among immigration judges, with some granting 60 percent of asylum claims and others only 2 percent. According to a 2000 study by the San Jose Mercury News, Ferlise has granted 10 percent of asylum claims, putting him among the 10 judges nationwide with the lowest grant rates.

"... Most judges do a professional job," Cohn said. " 'Most' is not good enough. It has to be all of them. For that reason, we're doing a comprehensive review."

Since January, as part of that review, the Attorney General's Office interviewed members of the Philadelphia chapter of the American Immigration Lawyers Association about all four immigration judges based here, said Bill Stock, the chapter chair.

Stock said the members criticized Ferlise's record.

"Judge Ferlise, like several other EOIR judges, often gave the appearance that he was another attorney for the government," Stock said.

Several other immigration attorneys said that Ferlise was fair and merciful to some immigrants, but seemed bent on discrediting those whose testimony contained insignificant or explainable inconsistencies.

"In many cases he's extremely fair," said David Piver, an attorney for Seemab Fatima Shah, the Pakistani turned down for asylum by Ferlise.

"Then there are other cases," Piver said. "It's almost like a switch gets switched. He begins to see everything as a misstatement. He believes someone's trying to abuse the system."

A witness for Shah, for instance, referred to the journalist's parents as being alive and well in Pakistan. Her case rested largely on her father's politically motivated assassination. The court interpreter had apparently mistranslated parents-in-law as parents.

Shah submitted reams of evidence, including her father's death certificate and a newspaper article accompanied by a photograph of his bloody corpse.

Still, Ferlise accused her of trying to defraud the court: "You've blown your cover. I see now her parents aren't even dead."

A Plea for Asylum, a Squabble Over Language
Abou Cham, the nephew of a deposed president of Gambia, came to the United States in 2001 after relatives were imprisoned and attacked and their political party banned by the subsequent regime. Judge Donald V. Ferlise excluded affidavits from the fallen leader and his ambassador that Cham's life would be in danger if he returned to Gambia. Ferlise ruled Cham's asylum claim "frivolous."

Cham's problems began when he was asked for his date of birth. He answered in English. Ferlise demanded Cham answer in his native tongue, Wolof, through an interpreter.

Here is an excerpt from Cham's 2003 hearing:

Ferlise: Mr. Cham, the question is a rather basic question. When were you born? You said in English, 1978. You said to interpreter in the Wolof language, 1979 - or at least that was interpreted as 1979. I just brought that to your attention. Now, we're back to 1978. When were you born, Mr. Cham? Give me your date of birth.

Cham: I, I cannot count it in Wolof. That's the reason why I'm a little confused.

Ferlise: I want to know the date you were born, sir.

Cham: 1978.

Ferlise: What date? Give me a month.

Cham: September. September 28.

Ferlise: And, please -

Cham: I'm sorry, sir. I'm sorry.

Ferlise: Would you, please, remain in the Wolof language. I don't know why you're doing this. I'm giving you instructions to speak only in Wolof and you keep intermingling English and Wolof. So, what's your date of birth, now? Sir, the questions are going to get progressively more difficult. We're two minutes into the hearing and already you're having difficulty with a simple question.

SOURCE: Opinion by the U.S. Court of Appeals for the Third Circuit
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